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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate auttority in the following way:
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Revision application to Government of India:
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O A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prascribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision. application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal,
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

aﬁﬁﬁwmﬂwaﬁwqaaﬁiﬁmﬁmﬁﬁm

the spécialitiench of Custom, Excise & Service Tax Appellate Tribunal df West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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To the west: regional bench of C_ustoms, Exsise & Service Tax Appellate T_ribuhal

(CESTAT) at O-20, New Metal Hospital Compaund, Meghani Nagar, Ahmedabad : 380

016. in'case.of appeals otherthan as mentionec in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in<quadruplicate in form EA-3 as -
prescribped under Rule 6 of Central Exci#e(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. '
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
O authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended. _
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For én appeal to be filed before the CESTAT,|10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

- pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and:Service Tax, “Duty cllemanded" shall include:
(i amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken; _
@iy ~amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal agahiwst this ordér shall lie before the Tribunal on paxmggtigjio%
of the duty demanded where duty or duty and penalty are in dispute, or penal’t}y,/wher?’»gg@%lK
alone is in dispute.” Ao
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ORDER-IN-APPEAL

M/s. Radiant Flow Engineers, 17, Ajmeri Sahakari Udyog Nagar, Dhobi

Ghat, O/s Shahpur Gate, Ahmedabad- 380004 (her einafter referred 1o as the ‘appellant’)

has filed the present appeal against the Orders-in-Original MP/18-19/2017-18/Rebate

dated 28.04.2017 (hereinafter referred to as ‘impugned or
Commissioner, Div-V, Central Excise, Ahmedabad-1I Commissionerate. (hereinafier

der’) passed by the Assistant

referred to as ‘adjudicating authority PR

9. The facts of the case, in brief, is that the appellant, a merchant exporter is engaged

in export of goods procured by them from M/s. Wellworth Engineering Co. Pvt. Ltd.,a

registered dealer on claim of rebate of duty under Rule 18 of Central Excise Rules, 2002

read with notification No. 19/2004-CE (NT) dated 06.09.2004. The goods exported were
originally manufactured by M/s. Crane Process Flow Technologies. The appellant filed
two rebate claims in respect of ARE-1s 01/14.07.2016 & 02/30.07.2016 along with the
relevant documents. On scrutiny of the documents, it was noticed that the appellant, a
merchant exporter exported the goods under self sealing; that they had not intimated the
jurisdictional range officer and had not submitted the triplicate copies of ARE-1s to the
Range office. Consequently, a show cause notice was issued to the appellant for rejecting
the rebate claim on the grounds that they failed to follow the condition 2 () and 3(a) (iil)
of Notification No. 19/2004-CE (NT) dated 06.09. 2004; that they failed to follow the
condition Nos. 1 (i) and 1 (ii) prescribed under chapter 8 i.e “ Export under claim for

Rebate” of CBEC Manual and the adjudicating authority vide the impugned order

rejected the rebate claims.

3. Being aggrieved, the appellant has filed the present appeal on the grounds that
they have exported the goods first time and due to lack of knowledge, they falled to
follow procedures prescribed in notification No. 19/2004 CE (NT) dated 06.09.2004 and
in CBEC circular 294/10/94 dated 30. 01.1997 and they had relied on case laws in the
case of M/s. Sanket Industries Ltd. [2011 (268) ELT 125 (GOI)], M/s. Binny Ltd. [1987
(31) ELT 722 (Tri)], M/s. Shrenik Pharma Ltd [2012 (281) ELT 477 (GOD)], M/s.
Vinergy International Pvt. Ltd. [2012 (278) ELT 407 (GOI)] wherein it is held that the
core requirement for rebate is manufacture and subsequent export. As long as this
requirement is met, other procedural deviations can be condoned.

4. Personal hearing in the matter was held on 11.01.2018 wherein Shri Anshul
Nanavati, partner and Shri Nilesh Modi, legal advisor appeared on behalf of the
appellant. They reiterated the grounds of appeal and further requested to allow the appeal.

5. I have gone through the facts of the case and submissions made in the appeal -

memorandum as well as during the personal hearing. In the instant case, the appellant, a
merchant exporter exported the goods procured from M/s. Wellworth Enomef/:rmg Co.
Pvt. Ltd .( registered dealer) under claim of rebate of duty under Rule 18 of Central
Excise Rules, 2002 read with notification No. 19/2004-CE (NT) dated 06.09. 2004/:T he
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F. No.V2 (84)1/North/AppeaIs/2017—18

goods exported were originally manufactured by M/s. Crane Process Flow Technologies.
The appellant filed 2 rebate claims on 22.11.2016. The adjudicafihg authority rejected the
rebate claims on the grounds discussed in Para 2 supra. While rejecting?the claim, the
adjudicating authority has relied on Government of India’s revision application order No.

1369/13-CX dated 30.10.2013 in case of M/s. Denn Exports, New Delhi.

6. In the instant case, I observe that the appellant, after procuring the goods from
M/s. Wellworth Engineering Co. Pvt. Ltd., a registered dealer :;xported the goods under
sélf removal procedure. I observe that the Notification Nb. 19/2004-CE (NT) dated
06.09.2004 prescribes that the goods procured by a merchant exporter other than those
from factory/warehouse of the manufacturer shall be sealed at the place of dispatch by a

Central Excise Officer. The relevant text of notification, is reproduced below for ease of

reference:

Para 3(a) (iii) The merchant expcrters other than those procuring the
goods directly from the factory or warehouse shall export the goods

sealed at the place of dispatch by a Central Excise Officer.

6.1  From the facts of the case and records, I find that the appellant did not follow the
procedure prescribed in the notification ibid and also not followed the procedure
prescribed under Circular No. 294/10/94-CX dated 30.01.97 by not submitting triplicate
copies of the aforementioned ARE-1s to the soncerned range superintendent. The
purpose of following above procedure is to. ensure that proper duty has been paid by the

manufacturer at the time of clearance of goods and to castablish that duty paid goods

have been exported.

6.2 My view is also supported by Government of India revision application order No.
1369/13-CX dated 30.10.2013 in the case of Dean Exports, New Delhi wherein it was
held in Para 9 of the order that : '

“the government notes that CBEC vide circular No. 294/10/97-CX dated
30.01.1997 has prescribed the proceduree to be followed when goods are
exported from a place other than factory. Applicant has not followed the
said procedure. In such a situation the export of duty paid goods cannot
be established. The claimant has to Jollow the statutory provisions of law
and laid down procedure to claim rebate of duty. Non compliance of
condition/procedure  of Notification No. 1 9/2004—CE- (NT) dated
06.09.2004 renders the rebate nadmissible. The claimant in such a
situation cannot simply claim without any documentary evidence, central
excise certification that goods are duty paid. The verification of payment

of duty takes place through laid down procedure which appellant failed to

follow. The fundamental condition of export of duty paid goods is required” -~
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to be satisfied for granting rebate of duty under Rule 18 of Central E éz}.‘s\e:' .
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Rules, 2002. In this case neither the duty payment has been co;y‘irmgdsbj}f
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the documents submitted by the applicant nor the prescribed

procedure/conditions was complied and therefore the rebate claim is

rightly rejected by the lower authorities.”

7. I find that the appellant relies on various case laws/judgements, stating that the
failure on part of the appellant is only a procedure lapse which is not correct and not
acceptable. The case laws reflected that when the cuty payment is not questioned by the
department, rebate cannot be denied for the reasons of procedural lapse.? In the instant
case, I find that the department has questioned duty payment of exported. goods aﬁd the
appellant failed to establish the said fact. Therefore, the decisions relied on by the
appellant is not applicable. I, therefore, hold that the appellnat is not eligible for the

rebate claim for the reasons discussed above.

8. In view of above discussion and following the decision of Government of India
supra, 1 upheld the order passed by the adjudicating authority. Accordingly, the appeal
filed by the appellant is rejected.

9. mﬁmﬁﬁﬁmwmmmﬁﬁmm%l
9. The appeal filed by the appellant stands disposed of in above terms.
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M/s. Radiant Flow Engineers,

17, Ajmeri Sahakari Udyog Nagar,
Dhobi Ghat, O/s Shahpur Gate,
Ahmedabad- 380004.

Copy to:

1. The Chief Commissioner of Central Excise Zone, Ahmedabad.

2. The Commissioner of Central Excise, Ahmedabad North.

3. The Additional Commissioner,(Systems) Central Excise, Ahmedabad North.
4. The Dy./Asstt. Commissioner, Central Excise, Division -V, Ahmedabad North.
57 Guard file

6. P. A. file.




