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me 3ear ifeciia4fa
Arising out of Order-In-Original No. MP/18-19/2017-18/Rebate Dated: 28/04/2017
issued by: Assistant Commissioner Central Excise (Div-V), Ahmedabad-II

3-l41c>1cfiJ1Nfctc118l 'cfiT crwr "Qcl1f tl'BT (Name & Address of the Appellant/Respondent)

Mis Radiant Flow Engineers

at aufRa zr 3ft 3er k arias 3qgra #ar k a as sr 3n2r ah 4fr zrnferfa ##
sag arc an 3rf@rart at 3r4tr zr qiaru 3de WIT mtmar & [

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate autf-ority in the following way:

snraatarqtarur 3maae :
Revision application to Government of India:

(I) (cfi) (@) #s4hr 3qr gra 3rf)fGu# 1994 Rt err 3ra #At aa a 5Tai a a # 'CfcTTcfc'f
3

mu qi)- 3q-err a var uiaa # 3iriir uctarwT 37aT 3rftca,ma +a,fa rinrzI, 1Ga
. .:, .:,

fcrnm,~~.~ -e:'Itr 3-[cfoi, m=rc;- awr,~~-110001 qi)-~~~ I
f0 A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,

Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zffem # zf am ss zf a1ar t fas@r ±isra T 3-lo"lf cfil{,@a\ -ti' <IT fclim
~tr~mm{ -tr m~~~ awr -tr, m fclim~ m mR "ii' ~ %° fclim cfil{@a\

"ii' m fclimmm{ "ii' "ITT mr #Rt 4fan h aka { et I.:,
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

({!I) ana a azt fa@r zz ar 7er si f.:).mffia m tr{ m mT a fafaor 3rzitar res
ad ma w3enc gra a Ra amait an 3ha fat nz zr var v f.:).mffia t I
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

sif nra #t na ggegram #a fg uit sq€t #fs mr #t n{ sit ha srr uitz
l,JRT ~~ cB" ~r@tcn ~. 3rcfu;r cB" ~ "CfTfur err.~· 1:!x <TT mcf # fclro~ (-;:f,2) 1998
l,JRT 109 ~~- ~ ~ 611

(d)

(1)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~~:~ (3TCfrc;r) Pilll-Jlqe'II, 2001 cB" .~ 9 cB" 3ffilm ftjf.)fcfcc >fCl?f ~~-8 # at 4fit
, hfri ufa rrhr )fa ft a ft l=INf cB" «fl er-mrsr vi r4ta srlr 6t cfl"-cfl"
,fii ar Ufa 3n4a fan Grr a1Rya pral <. qr gIgff # sinfa err a6-z
fefffa #Rt grar a rad1 €tr- at st 4f ft et afeqt

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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(2) Rfaer am)aa # rr vii icaa a ga ard at <TT '3W cn1, "ITT "ITT ffl 200/- ffl~
cBT "GJW 3tR "GfITT icaa vq arr snar gt "ITT 1000 / - cBT ffl~ cBT "GJW I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

hr zrca,hrsnr zyca vi hara 3r@rt1 nrznf@raur a uR sr4ls.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(en)

(a)

(b)

(2)

ta nraa yea rf@eIfu, 1944 ·cBT loTRT 35-~/35-~ cB" 3RfT@:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

affaar qceliaa a if@ea ft+ v#T zycn,krarr zye vi vars ar@#a arznf@taut
aft f@a@hs f)feat Ne cit =. 3. 3ITT". •g, I fcf st gi

the special ti,ench of Custom, Excise & Service Tax Appellate Tribunal of West.Block
No.2, R.K. P1:1ram, New Delhi-1 in all matters relating to classification valuation and.

saRRaa uRb 2 (1) i aag 14a srarar al ar4la, ar#tatmavhr gr«a, tu
surar zye vi hara 3r4l4tr urn@raur (Rec) at ufga 2flu 4hf8at, srenrar i it-2o, qea eifqza gurus, Ear0ft r, '1-!Sl-Jctlqlct-380016.

To the we$1: regional bench of Customs, Ex:ise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in -case. of appeals other than as mentionec in para-2(i) (a) above.

4ta surer gycca (3r4ta) Rua4), 2oo4 cBT \::INT 6 cB" 3iwm ™ ~-~-3 #~~~
~~.cBT ~ 3Pfu;r cB" fcffia'·3rfu;r ~ ~ ~ ct)'.'q'N~~ ui Gura yen . •
ct)' nir, nu at 1ITlT 31N WITTrf Tur uifr wug s arr z '3W cn1, t asi wag 1ooo/- #)tr "
ID.ft I usi snr gycn #t mia, nu at 1IT<Tj 31N C1'ITTIT ·Tzar vifIr4; 5 ll IT 50 c1Rsr ;ITTP "ITT "ITT ,.. ~.._ ···,\
T; sooo/- #hr rft ehL.Grat sa yen # mi, an #l nir ail amur rzmr mg#fir.say so ' ·.,
arr ar vat snr & asr 6rg 4oooo/- #) hu# etft t #hr erra fer ' ff5
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glrr hr z uzi war znzn@erasat ft fer et ']
The appeal to the Appellate Tribu□al shall be filed inquadruplicate in form EA-3 as
prescribed under Rule 6 of Central Exci9e(Appeal) Rules, 2001 and shall be
accompanied against (one which at least shoul.d be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a .branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) uR? zr Irr i a{ pc mii arhr sar & i r@ta pc sitar fg #l q5T grari srfa
~ "'<l fcITT:lT sitar al; gr tzr # @ta g sft f far udt af "'<l aa fez zrnfenf 3rfl4ta
nznf@awl at gs 3r@ zn 4hr war al v area fcITT:lT '1!Tfil .t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excis_ing Rs. 1 lacs fee of Rs.100/- for each.

0

0

(4)

(5)

(6)

arzura gyca. arf@fm 497o zunr vizier atrq--4 siaf feufRa fay 313 a m7ha= Ir
7 3rat zqenRenfa fvff= nf@art #snag r@ta #l va uf u 6.6.5o t)"fi" cpT "'llllllclll ~
feas am str Reg I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

za zit iifr mat at fiawaan fuii #6t zit «ft ezn raffa fhn urar & wit v4tr zyen,
4ht sna zca vi hara 3r4l4hr =urn@raw (raff@) fr, 1gs2 ffea &t

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

zyca, sf sra zyea yd hara oral4ht nrnf@raw (Rrec), vR 3r4tatma
aaczrviaDemand) ya isPenalty) pT 1oqa smr #at 3rfarf? lzifa, 3rf@erasarra srm 1o #ls
~ t !(Section · 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)
• . I

hr4zr3rnrra3ittara#3iaaia, sf@gar "#4cir#zia"Duty Demanded) -
.:,

(i) (Section)m 11D c);'~~~;

(ii) fi;tmarrhr4hfsz#ff@r;
(iii) hcr4hf@ frija4@zra 6hFaer rf@.

e> zrsq4rat viaart' kstqaarr #stck,±r'air awafreq4 sraac ferarr&.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

· pre-deposit is a mandatory condition ;for filing 1appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act,· 1944, Section 83 & t ction 86 of the Finance Act, 1994) ....

Under Central Excise and :service Tax, "Duty demanded" shall include:
(i) amount determined under Sectiory 11 D;
(ii) amount of erroneous Cenvat Cree.lit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~ ~sr * .~-3Timr c);' t;l'fi:r 3r4 nferaur a; mar rt s«ca srzrar year m q0s ~tj1Ra o)' m ffioJ' fcf;v
·'JTV ~n;:q; c);' 10% 3l7@1af 'CR' 3ITT' ~~ q0s faqifacl o)' oifl~ cfi" 10% 3l7@1af 'CR'~ al'~ ~I

"' .:i I "'
I

In view of above,_ an appeal agai~st this order shall lie before the Tribunal on payment.of10%
of the duty demanded where duty or duty and penalty are In dispute, or penaltywherePR?99/(
alone 1s m dispute. (:i , . . '(,/c;0
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ORDER-IN-APPEAL

Mis. Radiant Flow Engineers, 17, Ajmeri Sahakari UdyogNagar, Dhobi

Ghat, O/s Shahpur Gate, Ahmedabad- 380004 (hereinafter referred to as the 'appellant')

has filed the present appeal against the Orders-in-Original MP/18-19/2017-18/Rebate

dated 28.04.2017 (hereinafter referred to as 'impugned order') passed by the Assistant

Commissioner, Div-V, Central Excise, Ahmedabad-II Commissionerate.(hereinafter

referred to as 'adjudicating authority');

2. The facts of the case, in brief, is that the appellant, a merchant exporter is engaged

in export of goods procured by them from MIs. Wellworth Engineering Co. Pvt. Ltd., a

registered dealer on claim of rebate of duty under Rule 18 of Central Excise Rules, 2002

read with notificationNo. 19/2004-CE (NT) dated 06.09.2004. The goods exported were

originally manufactured by Mis. Crane Process Flow Technologies. The appellant filed

two rebate claims in respect of ARE-ls 01/14.07.2016 & 02130.07.2016 along with the

relevant documents. On scrutiny of the documents, it was noticed that the appellant, a

merchant exporter exported the goods under self sealing; that they had not intimated the

jurisdictional range officer and had not submitted the triplicate copies of ARE-ls to the

Range office. Consequently, a show cause notice was issued to the appellant for rejecting

the rebate claim on the grounds that they failed to follow the condition 2 (a-) and 3(a) (iii)

of Notification No. 19/2004-CE (NT) dated 06.09.2004; that they failed to follow the

condition Nos. 1 (i) and 1 (ii) prescribed under chapter 8 i.e " Export under claim for

Rebate" of CBEC Manual and the adjudicating authority vide the impugned order

rejected the rebate claims.

3. Being aggrieved, the appellant has filed the present appeal on the grounds that

they have exported the goods first time and due to lack of knowledge, they failed to

follow procedures prescribed in notification No. 19/2004-CE (NT) dated 06.09.2004 and

in CBEC circular 294/10194 dated 30.01.1997 and they had relied on case laws in the

case of Mis. Sanket Industries Ltd. [ 2011 (268) ELT 125 (GOI)], Mis. Binny Ltd. [1987

(31) ELT 722 (Tri.)], MIs. Shrenik Pharma Ltd [2012 (281) ELT 477 (GOD)], MVs.
Vinergy International Pvt. Ltd. (2012 (278) ELT 407 (GOI)] wherein it is held that the

core requirement for rebate is manufacture and subsequent export. As long as this

requirement is met, other procedural deviations can be condoned.

4. Personal hearing in the matter was held on 11.01.2018 wherein Shri Anshul

Nanavati, partner and Shri Nilesh Modi, legal advisor appeared on behalf of the

appellant. They reiterated the grounds of appeal and further requested to allow the appeal.

0

0

I have gone through the facts of the case and submissions made in the appeal5.
memorandum as well as during the personal hearing. In the instant case, the appellant, a

merchant exporter exported the goods procured from Mls. Wellworth Engineering Co. '

Pvt. Ltd -( registered dealer) under claim of rebate of duty under Rule 18 ofCentral. j
Excise Rules, 2002 read with notification No. 19/2004-CE (NT) dated 06.09.20'o'4{,'ti;;;;;;~'.•__/
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goods exported were originally manufactured by M's. Crane Process Flow Technologies.

The appellant filed 2 rebate claims on 22.11.2016. The adjudicating authority rejected the

rebate claims on the grounds discussed in Para 2 supra. While rejecting the claim, the

adjudicating authority has relied on Government of India's revision application order No.

1369/13-CX dated 30.10.2013 in case ofM/s. Denn Exports, New Delhi.

6. In the instant case, I observe that the appellant, after procuring the goods from
·-f

Mis. Wellworth Engineering Co. Pvt. Ltd., a registered dealer ·exported the goods under

self removal procedure. I observe that the Notification No. 19/2004-CE NT) dated

06.09.2004 prescribes that the goods procured by a merchant exporter other than those

from factory/warehouse of the manufacturer shall be sealed at the place of dispatch by a

Central Excise Officer. The relevant text of notification, is reproduced below for ease of

reference:

Para 3(a) (iii) The merchant exporters other than those· procuring the

goods directly from the factory or warehouse shall export the goods

sealed at the place ofdispatch by a Central Excise Officer.

From the facts of the case and records, I find that the appellant did not follow the

procedure prescribed in the notification ibid and also not followed the procedure

prescribed under Circular No. 294/10/94-CX dated 30.01.97 by not submitting triplicate

copies of the aforementioned ARE-Is to the concerned range superintendent. The

purpose of following above procedure is to ensure that proper duty has been paid by the

manufacturer at the time of clearance of goods and to eastablish that duty paid goods

have been exported.

6.1

oO

6.2 My view is also supported by Government of India revision application order No.

1369/13-CX dated 30.10.2013 in the case of Den Exports, New Delhi wherein it was

held in Para 9 of the order that :

0 "the government notes that CBEC vide circular No. 294/10/97-CK dated

30.01.1997 has prescribed the proceduree to be followed when goods are

exportedfrom a place other thanfactory. Applicant has not followed the

saidprocedure. In such a situation the export ofduty paid goods cannot

be established. The claimant has cofollow the statutory provisions oflaw

and laid down procedure to claim rebate of duty. Non compliance of

condition/procedure of Notification No. 19/2004-CE (NT) dated

06.09.2004 renders the rebate inadmissible. The claimant in such a

situation cannot simply claim without any documentary evidence, central

excise certification that goods are duty paid. The verification ofpayment

ofduty takes place through laid dawn procedure which appellantfailed to

follow. Thefundamental condition ofexport ofduty paidgoods is required',>l ·. _ ·- ·-: (· - . ··--Y•-1

to be satiifiedfor granting rebate ofduty under Rule 18 ofCeno·alo/if'e /i.. '"\,:\
Rules, 2002. m this case neither the duty payment has been confirmedo} < }>\< \~;;,l. :

·,~.--!:_./
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the documents submitted by the applicant nor the prescribed

procedure/conditions was complied and trzerefore the rebate claim is

rightly rejected by the lower authorities."

7. I find that the appellant relies on various case laws/judgements, stating that the

failure on part of the appellant is only a procedure lapse which is not correct and not

acceptable. The case laws reflected that when the cuty payment is not questioned by the

department, rebate cannot be denied for the reasons of procedural lapse. In the instant

case, I find that the department has questioned duty payment of exported goods and the

appellant failed to establish the said fact. Therefore, the decisions relied on by the

appellant is not applicable. I, therefore, hold that the appellnat is not eligible for the

rebate claim for the reasons discussed above.

8. In view of above discussion and following the decision of Government of India

supra, I upheld the order passed by the adjudicating authority. Accordingly, the appeal

filed by the appellant is rejected.
O·

9iv
(5arr gi)

3rm (3r4#er)

9. 3r41aaira# RR a{3rd at far3uha{th fan snarl
9. The appeal filed by the appellant stands disposed ofin above terms.

Attested ~sc
(K.K Parmar)
Superintendent (Appeals)
Central Tax, Ahmedabad

BY R.P.A.D.

0

To,
M/s. Radiant Flow Engineers,
17, Ajmeri Sahakari UdyogNagar,
Dhobi Ghat, O/s Shahpur Gate,
Ahmedabad- 380004.

Copy to:

1. The ChiefCommissioner ofCentral Excise Zone, Ahmedabad.
2. The Commissioner ofCentral Excise, Alunedabad North.
3. The Additional Commissioner,(Systems) Central Excise, Ahmedabad North.
4. The Dy./Asstt. Commissioner, Central Excise, Division -V, Ahmedabad North.

35Gara le
6. P.A. file.


